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STATE TN( COIII&SSION

In the l,liatter of PetitLone

of

FASHION MERCHNNTS ASSOCIAIrES. INC.

for redeterrnlnatlon of defLcLencler
af franehiee tax under Art lcle 9-A
of the ta:t law for the fLscal yeart
ended Pebruary 29, 1968 to February 28,
1971,  Lnc luaLve.

Faghl.on l.lerchantg Aesociates, Inc. havLng flled pGtl.tlont

for redeternLnati.on of deflclenclegr lod e hearing hrvLng bcen ,hcfa

Ln connection thersLth at the office of the Steto 'lfrx Comlrrlo\

8O Centre Etreetr New York Clty, at whlch hearLng Petcr Feld$rn,

Vlce-Presl.dent of the corporatLon. and laidore Feldnrn, Ccrt$lcd

Publlc Accountant, appeared personally and teettf lcd on bchalf\of thc

tanpayerr md the record havLng been duly examlned and conrtUcrba Uy

the State Tarr cotmLsglon,

It ir hereby foundt

(f) FaghLon lrtarchantr Agsociatag, fnc. f l led e co$trrcd.

return on behaLf of ltaelf and a wholly-owned subrial""y, olvlcrblelEA

Foods, Inc., for the flgcal yaar endcd 2/29/69. I threc qsprny

conblned return, Lncludlng another whotly-owned cubeldlrry, l{sihcr

Enterprlser, xnc., war ft led f,or the fiecal years cnded 2/29/69

through 2/28/7Lr ,

lz't Baaed on a fleld audit examlnatLon, the CorPontlon l{x

Bureau Laeued gtatements of audLt adJuatment and notlcel of dcflclenc[

dated 8/L3/72 computed as foLlowcr

p{ rrr.,rl vem nnded 2/29/68

Combined bualneas capital
Tr lx at  1.04 ml l ls
Subeldiary capltal,
Trx r t  .52 nLl la
Total tan
fuc per report
DefLeLency

9320 ,048 .31
332 .85

2 r3720 500.00
1r  337 .70
1 ,670 .5 t

461.90
l ,  208 .  65
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glrcal yerr Endad 2/28169

Conblned burtneaa eapltal
[ax at  1.25 mi l le
subsldlrry capLtrl
8an at .625 nLllg
llota1 tar:
tan per report
Deflcl.ency

' gl8c.a-I {ear. Enqed 2 '8 4

ConbLned burlneas capital
! f !x at  1.25 nl l lc
gubrldhry capltal
Ta:N at .625 nLlle
Total tan
Tax p€r report
Def t cl.ency

FLscel Year
Ended

2/2e/68
2/28/6e
2/28/7s
2/28/7L

FLrcal Year
Dnd.od

2/2e/68
2/28/6e
2/28no
2/28/7L

Beglnnlng of
y,e8f _

92 r  450, OOO
2.695 ,000
2 r  695r00o
2 ,695 ,  0Oo

End of
Ysry

$2r  695r  000
2 ,695r  000
2.6951 0CIo
2r  695,  oo0

9306, o44.27
382 .56

5.529, .00O.00
3r  455 .63
3  r  938 .  19

533 .09
3 ,  305 .  10

330r  378 .92
4L2.97

9r  195r000 .00
5 ,121 .88
5 .  534 .  85

475.29
5 ,059 .  56

Average
Prt.cc

92,.5721 500
2,695 i rC00
2  r  695 ,000
2 r  695, OO0

Avcrage
Prlce

84r000
2 ,834r  000
5,  500 r  000
5,  500,  000

Conblned bualneag capltal 320100{.02
ra:r  at  1.31 nl ' l le 

-  
419'21

SubeLdlary capl ta l  8.2LO.000.00
re t l  t t  .654  n t l tg  51369 '34
Tot 'a l  tan 5 '788'35
tlx p6r report 307.59
Oef ic lancy 51480.96

The isrue Lnvolved le the amount of eubrl,dlary capltal rubJeet to t!r( ' .

(3) DLveraLfl.ed Foodr, Ine. and Welner Enterprleee, Ine.

acqulred wholly-owned gubaidlarler durlng the yeare lnvolved for

purehaae prlcea let up on thel,r reapecttve bookc at followrt

glvcrslf,led Foodg, Ine.

. Purchare Prjlce -

End of
g-

168,  OO0
5, 5oo, ooo
5r  5O0r  0oo
5r  5oO,  OOO

l feLner Enterpri!€gr fnc.

Begtnning of
yegr., , .
-o-

168r  000
5r  50Or  oo0
5,5oor  ooo
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The eomputation of eubsldlary capltal eubJect to tax war bared

on tha rerpcctl.ve average purchace prLcel lndlcated lbove.

(4) I purchafe agreenent entered lnto by Dtverglfled

Fooda, Inc. on February 27.L967 for thd acgulel.tLon of rub-

rldl.arler provl.deg that a balance due of S2r250r000 le payable

over t ten yetr perlod J.n varyl,ng quarterly lnrtallnenta, plur

lnteregt at the rat,e of 8t6 p€r annum.

I purchaa€ agraem€nt cntored into by Weiner Enterprlte!,

Inc. on geptenber 15, L967 for the acqulaLtlon of gubeldlarl.ee

provldea thrt a balance due of $418501000 le payable over t tcn

year perlod tn varylng quarterly lnstallmentl, plut lnter€tt rt

the rate of 8?{ per rnnum.

(51 Section 208.4 of the tarc law reade Ln partr

iiFhe term I eubgLdl,ary capltal r means Lnveatmente ln
the stoek of subsi.dlarl.ea and any lndebtedncss from
rubrLdlarLes .. . provlded, howevers thatr l.n the
dlreretl.on of the tax conmJ.lrLon, there ahall be
dedueted from gubgl.dl.ary eapltal any llabtlttlce
payable by thal,r terrna on denand or wlthln onc year
from the date ineurred ,., wtrlch are attrl,butable
to aubsldlary capLtalr"

Sact long 3.53e 3.34 and 3.35 of  Rul lng of  the State
Tan ComrLeslon dated ltrrch L4, L962 read Ln partr

"3.53. Determlnation of gubsldlery CapLtsl. !!he
amount of EubaLdLary cap!.tal of the tanpayer le
dctermlned by t,aklng the average falr market value
durLng the perl.od covered by the report of tll ttletg
of the tarcpayer whJ,ch constltute cubgldiary capltal ...
lele, i,n tha dlscretj,on of the gtate Tax comml,trion,
cert,aLn current llabtlttLes. Average faj.r narket value
lr determined Ln the manner preoerLbed ln gectionr
3  ,34  md 3 .  35 .

"3.34. FaLr Market Value. The faLr market value of
any asset orrned by the tarcpayer Lr the prt ce at r*hlch
a wll l lng celler, not compelLad to 4e11, wll l eell
and a wllLlng purchaeer, not eonpelled to bty, wlll

||3.35, Average Palr Itlarket Vtlue. tn detetming avcrage
falr market value, due allowance must be nade for varl'etlonl
ln the amount of aggete held by the tarptyer durlng the
perl,od covered by the report . . . r
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|!he State Tax CommLrgLon hereby

DECIDES r

(U SLnce the gubei.dlarles were of recent acqulrltLon,

the valuatLon of subai.dlary capltaL was properly baaed on tho

purchaee priee, in accordance wlth Sectlon 3.34 of the Rullng

lndicated at (5) above. The purchaae agreementr provLded for

balancee payable ln l"netallncnto over a ten yetr Xrriod and

accordLngly, the taxpryer war not entLtled to any dcductLon for

current llabtlttlea ln arrl.vlng at the anount of aubgldiary capl.tal

oubJect to tar(.

(2) lltre notlctg of deficLencles are affirmed togcther

'rrilir irrLerest !.n lccordance wlth SectLon 1084 of trtlcl.q 27 of

the tan law.

Datedr Alblnyr New York

thlr lgth Day of April Lg74.

sTAtE TA)C CIIO|ISSTON

Cr-r,

lc*


